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No. 7315. 


JAMES A. COBB, 
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v. 

HOWARD UNIVERSITY, a Corporation, 

Appellee. 


BRIEF FOR APPELLANT, JAMES A. COBB. 


Statement of the Case. 

This is an appeal (R. 35) by the plaintiff below from 
a fmal judgment (R. 34, 35) of the District Court of 
the United States for the District of Columbia, entered 
October 25, 1938, dismissing the Bill of Complaint. 

James A. Cobb filed in the District Court a Bill of 
Complaint for Injunction (R. 1-7) seeking to direct the 
defendant University and its Board of Trustees to va- 
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cate and rescind their order dated April 12, 1938, dis¬ 
continuing the services of the plaintiff as Professor in 

the Howard University School of Law and thereafter 

•/ 

to accord to him permanent tenure as a full professor 
without term or necessity of reappointment and sub¬ 
ject to removal only upon reasonable notice, for cause 
and after hearing. 

Defendant University filed an answer to the Bill of 

* 

Complaint and to the Rule to Show Cause, issued 
therein, together with exhibits (R. 7-25). 

The cause came on for hearing October 10,1938, and 
was concluded on October 11, 1938, with a finding for 
the defendant University (R. 25). As of October 25, 
1938, Findings of Fact (R. 26-32) and Conclusions of 
Law (R. 33-34) were signed by Mr. Justice Daniel W. 
O'Donoghue, Trial Justice; and as of the same date 
the Trial Justice signed a Judgment Dismissing Bill 
of Complaint, from which judgment this appeal was 
taken. 

The Pertinent Facts. 

James A. Cobb, plaintiff below, ceased to be Special 
Assistant to the Attorney General and entered into 
the general practice of the law. In that same year, 
1916, Dean Leighton of the Howard University Law 
School offered him a position on the Faculty of the 
Howard Law School, at which time the Law School 
was practically autonomous, and appointments in the 
Law School were filled only upon recommendation and 
sanction of the Law School Faculty. Plaintiff accepted 


and was at that time advised by the Dean of the Law 
School, the President of the University and the Secre- 
tarv of the Universitv that if his services were satis- 
factory after the first year his tenure would be in¬ 
definite. After his probationary period of one (1) 
year the Dean of the Law School and the Secretary of 
the University advised that he was then upon indefinite 
tenure and the plaintiff was himself present in a meet¬ 
ing of the Law School Faculty at which the recommen¬ 
dation was made that he be appointed for indefinite 
tenure and he was thereafter advised by the Secre¬ 
tary that the recommendation of the Faculty had been 
approved. In 1921 he was orally notified that he had 
been appointed a Professor of Law and in 1923 he was 
orally notified of his appointment as Vice-Dean. 
Thereafter, and beginning as of to wit June 28, 1931 
notices were sent each year from the University noti¬ 
fying the plaintiff of his reappointment as a Profes- 
soi-part-time for a one (1) year period. After pro¬ 
testing against the right of the University to disturb 
his tenure relationship by any subsequent rules or 
legislation and after refusing for a considerable time 
to answer the letter advising him of his appointment 
as “Professor, part-time” for a one (1) year period in 
the Law School, and only after consulting with persons 
in positions of authority, the then Vice-Dean of the Law 
School and the Chairman of the Law School Commit¬ 
tee, and only upon being given the assurance that the 
matter of tenure was not to be changed as far as he 
was concerned, but that as some difficulty existed in re¬ 
vamping the Law School on account of rather whole¬ 
sale resignations (5) at one time, and that acknowl- 
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edgments from all were desired, the plaintiff, as of to 
wit July 14, 1931, wrote the Secretary of the Univers¬ 
ity accepting reappointment after 16 years of service 
in the Law School for the 1931-32 school year. There¬ 
after and as of to wit April 28, 1933, the University 
adopted a “Policy Concerning Tenure” which was 
sqnt to all members of the various Faculties, including 
this appellant.- Subsequent letters regarding tenure 
received by the plaintiff were allowed to go unanswered 
until to wit September 14, 1937, when in answer to a 
communication from Acting Dean Tavlor of the Law 
School, Howard University, dated September 9, 1937, 
and advising of his reappointment, the plaintiff wrote 
reminding Dean Taylor of the time and conditions of 
his employment and of the contractual condition exist¬ 
ing as to his indefinite tenure and advising that he, the 
plaintiff, considered the original contractual relation¬ 
ship in force and effect. This letter to Dean Taylor 
remained unanswered but the plaintiff had a further 
verbal discussion along this same line with Dean Tav- 
lor, who had received a similar letter and who advised 
that he would take up the matter as under the 1933 
Policy Concerning Tenure these letters should not be 
sent to the two (2) persons in the Law School with the 
rank of “Professor.” Dean Taylor wrote a letter as 
to Jiis case and received a reply enclosing the follow¬ 
ing resolution (R. 48) of the Board of Trustees of the 
defendant University, as of October 1937: 

“That Professor William E. Taylor, who is 
i serving as Acting Dean of the Law School on a 
year-to-year basis, enjoy full tenure as professor 
of law, and is not, as inadvertently implied in the 
resolution adopted at the last annual meeting, on 
a year-to-year basis as professor.” 
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(This resolution was not admitted in evidence for the 
reason, as stated by the Court that the resolution did 
not affect the plaintiff’s case and had “no reference 
to it in any way”.) 

The contents of this resolution was however brought 
to the attention of the plaintiff, who considered it like¬ 
wise conclusive of his case because of the fact that 
Dean Taylor and he enjoyed the same status as Pro¬ 
fessors of Law. 

Thereafter, in response to a telephone summons 
from the Office of Senator Glass, on to wit March 23, 
1938 the plaintiff testified before a Congressional Com¬ 
mittee, not personally but as a part of a committee of 
a protesting* alumni association of the defendant Uni¬ 
versity. This testimony is here set forth in full (R. 
50): 

“Mr. Chairman and gentlemen of the commit¬ 
tee, I am a teacher and have been since 1917 in 
Howard University. I want to say, Mr. Chair¬ 
man, that it is not a question of the size of the ap¬ 
propriation. We would appreciate it if we had 
more. The only question is about this $3,000 
item. We have had a field agent, and had one for 
a number of years, and upon the recommendation 
of Mordecai Johnson, the president, that field 
agent was eliminated on the ground that we did 
not need him, and the salary was abolished. 

He comes back now and asks for $3,000 for a 
field agent. That field agent, in the opinion of 
those who are closely connected and associated 
with the University, would be used to build up 
Mordecai Johnson and not be used for the de¬ 
velopment of Howard University. We feel that 
his services would be utilized to try to build up 
Mordecai Johnson, and we are firmly convinced 
that the item should be eliminated.” 
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Subsequently, and as of to wit, April 12, 1938, in 
spite of a recommendation of the Trustee Committee 
on School of Law to the effect “That James A. Cobb 
be reappointed as Professor of Law for one year at a 
basic salary of $1100.00 per year, the appointment to 
expire automatically June 30, 1939” the following ac¬ 
tion was taken by the Board of Trustees of the de¬ 
fendant University (R. 32): 

“Upon motion, it was voted that Judge Cobb be 
not reappointed and that his services terminate 
as of June 30, 1938, with an explanation to Judge 
Cobb that because of his action in appearing be¬ 
fore a Congressional Committee in opposition to 
University Appropriations, his services are ter¬ 
minated.” 

i Plaintiff continued to teach until June 30, 1938, this 
suit having been filed on to wit May 27,1938, to correct 
the grievances hereinbefore outlined. 

Statement of Points on Which Appellant Intends to 

Rely on Appeal. 

The District Court erred: 

1. In refusing to permit testimony that, as early 
as 1923, the tenure of professors of all departments in 
the defendant University was indefinite in duration. 

2. In holding that no contract of employment as a 
professor could exist between plaintiff and defendant 
unless a minute entry thereof was contained in the 
minutes of the Board of Trustees. 
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3. In refusing to admit in evidence the resolution 
of the Board of Trustees, in October, 1937, respecting 
the full tenure as professor of law of Dean Taylor 
and its inadvertence in placing him upon a year-to- 
year basis as professor. 

4. In refusing to permit testimony of the policy re¬ 
specting tenure in the University prior to the written 
declaration thereof in 1933 in the absence of some min¬ 
ute entry or some writing showing that the University 
had adopted such policy. 

5. In refusing to admit testimony that, prior to the 
written definition of policy in 1933, there was an es¬ 
tablished custom and practice in the University re¬ 
specting tenure which had not been reduced to writing. 

6. In holding that, in the absence of minutes, rec¬ 
ords of writing respecting tenure prior to 1933, evi¬ 
dence of established custom and practice respecting 
tenure was too indefinite to be received in support of 
the verbal contract of employment claimed by plain¬ 
tiff. 


7. In holding that the minutes of the Board of 
Trustees alone were admissible to show the tenure of 
professors prior to 1933. 

8. In refusing to admit testimony that, prior to 
1933, professors in the University had verbal contracts 
of indefinite tenure during good behavior and were 
removable therefrom only for cause after notice and 
opportunity to be heard. 
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9. In refusing to admit testimony, by one familiar 
therewith, of the established course of conduct and 
dealing by the defendant that, prior to 1933, the rank 
of professor carried with it an indefinite tenure during 
good behavior and the right to be removed therefrom 
only for cause and after notice and opportunity to be 
heard. 

10. In holding that the testimony did not establish 
any contract between plaintiff and defendant whereby 
plaintiff was employed for an indefinite tenure during 
good behavior. 

j 11. In holding that the tenure policy of 1933 is not 
binding on the University and does not become a part 
of the terms of any teacher’s contract which the Uni¬ 
versity may have entered into. 

12. In holding that after 1933, despite the written 
tenure policy, the right was thereafter reserved in the 
University to make contracts as it may see fit with any 
individual. 

13. In holding that the evidence showed that the 
University regarded plaintiff as employed by the year. 

14. In holding that plaintiff’s tenure was from 
year to year, terminable at the end of the year 1937-38 
bv the terms of the contract and was so terminated 
June 30,1938. 

15. In holding that plaintiff’s testimony before the 
Congressional Committee was an act of disloyalty. 
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16. In holding that the contract alleged could not be 
enforced by mandatory injunction, being a contract for 
personal services. 

17. In holding that the University was within its 
rights in terminating the contract which it had with the 
plaintiff on June 30,1938. 

18. In holding that the University was within its 
rights in finding that it had cause, from the facts of 
the dispute, for removing plaintiff from his position 
on June 30, 1938. 

19. In holding in accordance with its findings of 
fact and conclusions of law. 

20. In finally dismissing plaintiff’s bill. 


ARGUMENT. 

1. The relief sought was the appropriate relief. 

The matter of the appropriateness of the relief 
sought and the procedural correctness of the seeking 
of injunctive relief might properly be here omitted 
from consideration as the case went to trial on its 
merits and the Findings of Fact and Conclusions of 
Law made by the Court referred in no wise to the type 
of action relied on by the plaintiff; but rather, it is 
respectfully set forth, found improperly upon the facts 
before the Court, based in part on the refusal of the 
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Court to allow certain admissible testimony, and ar¬ 
rived consequently at erroneous conclusions of law. 
Should this procedural question be considered, how¬ 
ever, controlling authorities, without quoting there¬ 
from, are here listed. 

Iekes v. Virginia Colorado Development Cor¬ 
poration, 63 App. D. C. 47; 

United States v. Mellon, 59 App. D. C. 24; 

Fall v. State of Louisiana, 53 App. D. C. 22; 

McKenzie v. Fisher, 40 App. D. C. 74; 

Moore v. Heany, 34 App. D. C. 31; 

Smith v. Reynolds, 9 App. D. C. 261; 

Noble v. Railway Company, 147 U. S. 165, and 

Darlington v. Lane, 249 U. S. 331. 

2. There was an enforceable contract between the 
plaintiff and the defendant University, including in¬ 
definite tenure, created by the negotiations had be¬ 
tween the parties. No formal contract of employment 
was necessary. 

As outlined in the statement of the Pertinent Facts 
there is no question but that at the time of the plain¬ 
tiff^ original appointment it was well understood be¬ 
tween the plaintiff and the defendant University that 
he was being appointed for a probationary year with 
the express understanding that if he satisfactorily com¬ 
pleted that year that he would be considered as being 
appointed without tenure subject to removal only for 
“cause” with notification and opportunity to be heard. 
The Law School Faculty voted that the plaintiff should 
be accorded indefiniteness of tenure and the record 
discloses that the Secretary notified the plaintiff that 
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this recommendation had been approved (R. 43). 
Thereafter in 1921 he was orallv notified that he had 
been appointed a professor. His subsequent appoint¬ 
ment as Vice-Dean and the constant acquiescence and 
ratification by the defendant University of this ap¬ 
pointment as professor, evidenced by the manner in 
which he was designated in University catalogues, 
bulletins, and publications, and in all types of communi¬ 
cations had to him by University officials, including the 
Board of Trustees, show beyond peradventure that 
there was a contractural agreement between the plain¬ 
tiff and the defendant University and that the plain¬ 
tiff was a full professor of law at the said University. 
Significantly in this connection even after the Policy 
of Tenure was passed in 1933, notices of reappoint¬ 
ment, made exhibits to defendant’s Answer and offer¬ 
ed in evidence by the defendant, designated the plain¬ 
tiff as “Professor, part-time.” It is to be remember¬ 
ed that this Tenure Policy of 1933 made definite dis¬ 
tinctions between Instructors, Associate Professors, 
Assistant Professors, and Professors; and the desig¬ 
nation of the plaintiff as Professor, in accordance with 
his appointment as hereinbefore referred to, was no 
inadvertence but was simply an additional recogni¬ 
tion of his professorial rank. This matter of tenure 1 
did not have to be in the form of a written contract or 
regulation as can be no better evidenced than by the 
fact that until 1933 the University admittedly had no 
written Poliev of Tenure; and it can hardlv be reason- 
ably urged that prior to that time professors had no se¬ 
curity of tenure and that over all that period of the 
existence of the University that as here, a Professor, 
without notice and without hearing, might be severed in 
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liis University relationship without redress. No more is 
it true that the contract of employment has to be in 
writing; and it is respectfully submitted that the Court 
erred in failing to allow testimony as to the oral agree¬ 
ment of the plaintiff as to tenure as binding upon the 
University, and in failing to accept testimony from one 
in a position to know as to what the custom and prac¬ 
tice of the University was and that professors in all de¬ 
partments of the University were considered as em¬ 
ployed without tenure, subject to dismissal only for 
“cause”, and then upon proper notification and hear¬ 
ing. Robinson vs. United States, 13 Wall, 363: 

“Custom or usage may properly be received to 
ascertain and explain the meaning and intention 
of the parties to contract, whether written or 
parol, the meaning of which, could not be ascer¬ 
tained without the aid of such extrinsic evidence, 
where the parties knew of the existence of the cus¬ 
tom or usage, and contracted in reference to it. 

Parties who contract on a subject matter con¬ 
cerning which known usages prevail, by implica¬ 
tion incorporate them into their agreements, if 
nothing is said to the contrary. 

Usage may be proved by a single witness who 
has full knowledge and a long experience on the 
subject.” 

After the expiration of the probationary year, un¬ 
der the circumstances of this case, the plaintiff was 
entitled, without formal contract, to the indefinite ten¬ 
ure contended for. A case in point is Gerritt v. Fuller¬ 
ton Union High School, et al, 75 P. (2nd) 627, the sal¬ 
ient points of which are here set forth: 

Ina Gerritt, petitioner for writ of mandamus 
against the Fullerton Union High School District 
and others to compel defendants to employ her as 
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a regular teacher. The trial court dismissed her 
petition and she appealed. Reversed. In her 
petition tiled June 15, 1937, she alleged that she 
is a teacher holding a proper certificate and had 
taught fur more than four gears past and thereby 
became a permanent teacher entitled to tenure 
rights. The prayer was for an alternative writ di¬ 
recting the respondents to recognize her as a per¬ 
manent teacher in the high school district and to 
pay her the salary to which she was entitled as such 
teacher. Tt was held that the petition, in spite of 
its defects, alleges facts which, if true, would jus¬ 
tify the issuance of a writ of mandamus. She had 
taught in the high school for the necessary time to 
acquire tenure for that part of her work. The 
Court pointed out that a formal contract of em¬ 
ployment in writing is not necessary and that a 
right to continue as a permanent teacher accrues 
after the requisite probationary service. 

Again, in Stokes v. Newell , 159 S. 540, the appel¬ 
lant filed petition for writ of mandamus against 
the Trustees of the School District. She had been 
employed as principal of a high school, having 
been dulv elected but without written contract. She 
alleged that, by reason of the election and her ac¬ 
ceptance of the position she became vested with a 
valuable right in and to the place and position to 
which she had been elected. Thereafter the Trus¬ 
tees, consisting of a changed personnel, wrong¬ 
fully directed the Superintendent of Schools to ad¬ 
vise her that her services would no longer be re¬ 
quired and wrongfully thereafter refused to per¬ 
mit her to discharge the duties of the place to 
which she had been elected by the former Board. 
She averred her ability and willingness to dis- 
charge the duties required of her. Thereafter 
she attempted without success to find a position, 
and she sought herein by mandamus to compel her 
reinstatement and the payment to her of the sal- 
ary. The Court said: 
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“Where a teacher has a contract to teach, he or 
she has a valuable right which may be enforced by 
mandamus (Cases cited). The right of a teacher 
in such case may also be protected by injunction 
to prevent the Trustees from contracting with an¬ 
other, and to prevent the other from interfering 
with the teacher in the discharge of her duties 
(Cases cited). But, in order for a teacher to avail 
herself or himself of such rights, some legal action 
must be taken before the expiration of the term, 
so far as resorting to public funds is concerned. ” 

In the case of State ex rel. Nyberg v. Board of School 
Directors of the City of Milwaukee , 209 N. W. 683, the 
points contended for by the plaintiff in the instant case 
find definite emphasis. This was an action for manda¬ 
mus by the State on the relation of Alice Nyberg 
against the Board of School Directors. Plaintiff de¬ 
murred to defendant’s return and the amended return 
and on appeal it was affirmed. Plaintiff had been em¬ 
ployed as a teacher in the high schools of Milwaukee 
for more than three successive years. Thereafter she 
received written notice that the Committee on Appoint¬ 
ments intended to discontinue her services at the close 
of the then school term. She requested a hearing. 
This was granted, and a recommendation was made 
that she be placed upon the list of permanently employ¬ 
ed teachers. The Court pointed out various acts of 
legislature respecting tenure of teachers, their annuity 
and retirement fund, and said: 

“We hold that a teacher, having served a suc¬ 
cessful probation period becomes, by virtue of such 
services and statute, permanently employed , and 
that no precedent declaration or determination by 
the School Board to the effect that such service 
is successful or satisfactory is required.” 



And the statute provided that after successful pro¬ 
bation the election or appointment of such school teach¬ 
ers shall be permanent during efficiency or good be¬ 
havior, and that no teacher who has become permanent¬ 
ly employed by reason of such continuous probation 
service, shall be discharged except for cause. The 
Court cited a number of cases illustrating the purpose 
of a law for teachers’ retirement and permanent ten¬ 
ure. The relators attempted to rely upon the custom 
and practice of the School Board to affirmatively 
recommend teachers each year for continuance in serv¬ 
ice and averred that this teacher was bound by that 
practice. This contention was overruled by the Court. 
The Court, holding that she having acquiesced for more 
than four years in such practice was not estopped 
thereby, stated: 

“It is sufficient for the disposition of this case 
to hold that, when the relator had performed con¬ 
tinuous service as a teacher from September, 1921, 
until and including the end of the school year on 
June 19, 1925, there having been no unfavorable 
action by Committee or Board, she became, by 
virtue of such service and said statue, permanent¬ 
ly employed , and her status as such, with the sub¬ 
stantial rights belonging thereto, became fixed and 
could only be abrogated or disturbed in the method 
prescribed in said statute. That the status of one 
permanently employed as a teacher under such a 
system and with the rights so fixed cannot he im¬ 
paired by subsequent legislation, as held in State 
v. Blied, 206 N. W., manifestly requires a holding 
that such status or contract right cannot he de¬ 
stroyed or impaired hy the School Board , which is 
but the administrative arm of the State for carry¬ 
ing on the governmental function of education, ex¬ 
cept and unless such administrative body has the 
express power given it by statute to effect such 
changes (Cases cited).” Affirmed. 
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This doctrine that substantial rights having accrued 
cannot be impaired to the detriment of the person in¬ 
volved likewise finds favor in the following citations: 

In United States ex rel. Denney vs. Callahan, 54 App. 

C. C. 61, a writ of mandamus was ordered to compel 
the respondents, school authorities, to appoint relator 
to the position of probationary teacher in the colored 
public high schools of the District. The Board of 
Education elected to exercise the power of appoint¬ 
ment through certain rules and regulations which it 
has adopted and promulgated. These have the effect 
and force of law unless they are in conflict with express 
statutory provisions. In other words, “they are bind¬ 
ing upon the respondents in the matter of appointing 
and promoting teachers.” The Court further said: 

“Nor indeed could the Board itself abrogate its 
i own rules, to meet the exigencies of a single case, 
and certainly not to the detriment of a right which 
had accrued.” 

In Whitwell v. United States ex rel. Selden, 61 App. 

D. C. 169, the Board of Education appealed from a 
judgment of the trial court awarding a writ of manda¬ 
mus to compel the Board to restore relator to the posi¬ 
tion of matron in the Armstrong High School. The 
Board passed an order terminating her services be¬ 
cause she would not be able to return to work for some 
time on account of ill health. She alleged that the 
Board was without authority to dismiss her and termi¬ 
nate her services except upon the recommendation of 
the Superintendent of Schools and that no such recom¬ 
mendation was made in her ease. Upon the authority 
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of Blair v. United States ex rel. Heilman, 45 App. D. 

C. 353, wherein it was held that the Board was with¬ 
out power to dismiss a teacher except upon the recom¬ 
mendation of the Superintendent, and that a rule of' 
the Board to the contrary was invalid, the authority of 
the Board in the instant case could not be properly up¬ 
held, and the writ of mandamus was properly granted. 

In Blair v. United States ex rel. Heilman, 45 App. 

D. C. 354, a writ of mandamus was granted and was 
affirmed on appeal, the Court holding that no teacher 
could be dismissed except upon the recommendation 
of the Superintendent of Schools, and that, therefore, 
a rule of the Board of Education was invalid which 
provides that, should a female teacher marry, her 
place shall thereupon become vacant and mandamus 
will lie in behalf of such teacher concerning whose ef¬ 
ficiency there is no question, but who, while a teacher, 
married, and who was thereupon dropped from the rolls 
in conformity to such rule, said writ being grantable to 
compel the Board of Education to restore her to her 
position. She requested the Board to change its rule. 
It refused so to do and she reported for duty and was 
denied the right to teach and tendered herself ready 
and willing to perform the duties of a teacher; yet she 
was advised that it considered her no longer as a teach¬ 
er and as finally separated from her position. She 
possessed all academic qualifications to teach and was 
not guilty of any misconduct or derelictions of duty 
warranting her dismissal as a teacher, and no such 
charges were ever brought against her. In her manda¬ 
mus petition she further alleged that she could be re¬ 
moved only upon the affirmative action of the Board of 
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Education, either upon the recommendation of the Su¬ 
perintendent of Schools because of academic unfitness, 
or, after trial, because of misconduct or neglect of duty. 
The Court said: 

“These provisions (of law) show a clear intent 
to continue the teaching force‘of the public schools 
by an indefinite tenure, so long as the work of the 
teacher is satisfactory, giving annual longevity 
increases without action of the Board of Educa¬ 
tion, and until the teacher, unless she left volun¬ 
tarily, should be removed upon the written recom¬ 
mendation of the Superintendent of Schools. 
* # * * 

Xo question of her inefficiency is involved in this 
case. * * * * Inasmuch as Rule 45 provides for the 
automatic dismissal of teachers without respect 
to the procedure provided in the statute, it is in 
that respect inconsistent with the statute, and 
therefore void.” 

That the excess of authoritv and the ineffectiveness 
of subsequent legislation give rise to injunctive relief 
some of the cases hereinbefore cited have indicated 
and same is further shown by the following citations: 

Security National Bank of Mason City Bagley, 210 
X. W. 947. This was a suit for injunction to restrain 
the operation of a system known as Thrift in the pub¬ 
lic schools of the City of Mason. The Court said: 

“In the event that the Board of Directors ex- 

, ceeds its authority, the courts have the undoubted 
power to grant injunctive relief and restrain the 
illegal and unauthorized act (Many cases cited).” 

In Farley v. United States ex rel. Welch, 92 Fed. 
(2nd) 533, the Court held that mandamus was the prop¬ 
er remedy for the denial by the Postmaster General of 
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promotion to an eligible employee, the remedy of suit 
in tlie Court of Claims not being adequate, citing 
Miguel v. McCarl, 291 U. S. 422. 

A teacher is not a public officer but an employee and 
his valid contract cannot be impaired by subsequent 
legislation. As such contracts are within the protec¬ 
tion of United States Constitution, Article I, Section 
12 and Sections 10 and 12. A teacher stands in a con¬ 
tract relation as distinguished from the tenure or hold¬ 
ing of a public officer. Regents of University System 
of Georgia v. Blanton, 176 S. E. 673; State v. Blicd, 
206 N. W. 215. 


Mandamus will not lie to compel the appointment of 
applicant to a position which is actually in possession 
of another under a color of right in order to determine 
the title thereto as the writ of mandamus is improper 
in all cases in which the title to an office is in dispute. 
United States ex rel. Corbin v. Doyle, 93 Fed. (2nd) 
646. 

In Klein v. Board of Education of San Francisco, 
37 P. (2nd) 74, it was held that any tenure acquired 
by a school teacher was a vested right which remained 
unaffected by a repeal of a statute relating thereto and 
that arbitrary reduction of a school teacher’s status 
from Vice-principal to teacher with consequent reduc¬ 
tion in compensation violated her right of tenure. 

‘ In Dutart v. "Woodward, 279 P. 496, plaintiff filed 
petition of mandamus to require the School Board to 
assign her to teach in the Elementary Department of 
the Stockton School District. She was a permanent 
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teacher who married. Her resignation was requested. 
She declined to resign and, accordingly, she was as¬ 
signed for service to teach children of suspected tuber¬ 
cular tendencies in another school district. The Court 
held that mandamus furnished the proper remedy by 
which the legal rights of a teacher may be enforced. 
The Court held the School Board had no arbitrary au¬ 
thority to assign a teacher to a school where the sani¬ 
tary condition would endanger her health or life, nor 
to a school where the pupils are afflicted with a con¬ 
tagious disease, and for her refusal to comply with 
such unreasonable or dangerous assignments, the 
Board would have no legal authority to prefer charges 
against her and deprive her of her lawful status as a 
permanent teacher. The Court said: 

i “The wisdom of creating a permanent tenure of 
certain teachers is no longer an open question/’ 

The penalty for her marriage was too severe. Af¬ 
firmed. 

In Briney v. Santa Ana High School, 21 P. (2nd) 610, 
the Court held that a school district was estopped to 
deny a teacher classification as a permanent employee 
where the Board of Education classified her as a per¬ 
manent employee in her contract for the third consecu¬ 
tive year, and she accepted the contract and rendered 
services thereunder. 

In School City of Ehvood v. State ex rel. Griff in, 180 
N. E. 471, it was held that where a school board, in dis¬ 
missing a teacher, acts outside of its jurisdiction oi 
statutory power, the Board’s action is reviewable bj 
the courts; that where the statute specifically enumer* 
ates the causes for which a teacher may be dismissed, 
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she cannot be dismissed for any other cause, and that 
dismissal because of her marriage was not authorized 
as a dismissal for “other good and just cause.” More¬ 
over, a public school teacher who has a fixed statutory 
tenure or can be removed only in the prescribed statu¬ 
tory manner may enforce her right to be reinstated by 
mandamus of removal there from in violation of statu¬ 
tory rights. See also State ex rel. Black v. Board of 
School Commissioners of the City of Indianapolis, 187 
N. E. 392. 

In Brumfield v . State ex rel. Wallace, 190 N. E. 863, 
it was held that mandamus was the proper remedy af¬ 
ter dismissal and refusal to permit a teacher to pur¬ 
sue her occupation in order to compel her recognition 
as a tenure teacher since her contract was merely evi¬ 
dentiary and there was no other adequate and complete 
rernedv at law. The Indiana Teachers’ Tenure Act 
was judicially construed. See also: Gclson v . Berry, 
178 N. E. 791; Walpole v. Wall, 149 S. E. 760; Gragg 
v. Wll, 58 S. W. (2nd) 150. 

3. The Court was not justified in finding that the 
plaintiffs testifying before a Congressional Commit¬ 
tee on the matter having to do with University appro¬ 
priations was an act of disloyalty or that same consti¬ 
tuted proper “cause” for the severance of plaintiffs 
relationship with defendant University. Even if this 
testifying could be so construed, if plaintiffs removal 
was for “cause,” he should have been given proper no¬ 
tice and an opportunity to be heard should have been 
granted him. 

A discussion of the matter mentioned above puts in 
issue the fundamental proposition which gave rise to 
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the difficulty made the basis of the plaintiff’s dismissal. 
The plaintiff for more than twenty (20) years had 
rendered satisfactory services as Professor in the Law 
School, had served the University as Vice-Dean of the 
Law School, and himself, having during this period 
been elevated to a Judgeship in the Municipal Court of 
the District of Columbia, reflected credit upon the de¬ 
fendant University, his alma mater, and with the 
Faculty of which he was connected. His offense, read 
into the record, was that he, responding to a telephone 
summons from the office of Senator Glass, testified be¬ 
fore a Congressional Committee, not personally but as 
a part of a committee of a protesting alumni associa¬ 
tion of the defendant Universitv, his testimonv being 
of the following tenor (R. 50): 

“Mr. Chairman and gentlemen of the committee, 
I am a teacher and have been since 1917 in Howard 
University. I want to say, Mr. Chairman, that it 
is not a question of the size of the appropriation. 
We would appreciate it if we had more. The only 
question is about this $3,000.00 item. We have had 
a field agent, and had one for a number of years, 
and upon the recommendation of Mordecai John¬ 
son, the president, that field agent was eliminated 
on the ground that we did not need him, and the 
salary was abolished. 

He comes back now and asks for $3,000 for a 
field agent. That field agent, in the opinion of 
those who are closely connected and associated 
with the University, would be used to build up 
Mordecai Johnson and not be used for the develop- 
, ment of Howard University. We feel that his serv¬ 
ices would be utilized to try to build up Mordecai 
Johnson, and we are firmly convinced that the item 
should be eliminated.” 

Now, the learned Trial Justice, with nothing before 
hipi but this testimony, without any knowledge of the 
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background and actuated apparently by the rather ob¬ 
solete doctrine that “the king can do no wrong,” finds 
as a fact that the appearance of the plaintiff before the 
Congressional Committee was an act of disloyalty and 
constituted a “cause” justifying the discontinuance of 
the plaintiff’s services. The learned Trial Justice in¬ 
deed went a greater distance and passing beyond the 
matter of tenure as established by the relationship of 
the plaintiff with the defendant University, his verbal 
contract, and the custom of the University with respect 
to tenure, the proper testimony with respect to which 
the Court disallowed, with suggested reliance on the 
“Policy of Tenure” adopted by the defendant Univer¬ 
sity April 28, 1933, concludes as a matter of law (R. 
34): 

“Whether or not the conduct of the plaintiff 
justified dismissal, it clearly constituted a ‘cause’ 
for which the Board of Trustees might have re¬ 
moved the plaintiff even if the tenure policy had 
constituted a contract with the plaintiff. The ac¬ 
tion of the Trustees was not arbitrary or caprici¬ 
ous, and the Court would not attempt to substitute 
its judgment for that of the Board of Trustees. 
As the fact of the plaintiff’s testimony was a 
matter of public record, admitted and not open 
to dispute, there would have been no necessity for 
giving the plaintiff a hearing on the charges even 
if the action of the Board of Trustees had been i 
dismissal pursuant to the terms of Paragraphs 12 
and 13 of the tenure policy.” 


Paragraphs 12 and 13 of the University’s 1933 Ten¬ 
ure Policy read as follows (R. 17): 

“12. The Board reserves the right of summary 
dismissal, regardless of tenure, in cases of moral 
delinquency, or other personal conduct compatible 
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with the welfare of the University, and where the 
facts are admitted, or not open to serious dispute. 

13. The Board may remove, for cause, any ad¬ 
ministrative officer, or officer of instruction, in the 
University, of any class and regardless of tenure. 
If the facts are not admitted, or are in dispute, the 
accused will be given reasonable notice and an 
opportunity to be heard before a committee of the 
Board.” 

i With respect to the foregoing it is respectfully 
urged that the mere appearance before the Congres¬ 
sional Committee, upon summons, cannot be said of it¬ 
self to constitute either ground for dismissal or 
“cause”; and if it be the testimony before the Com¬ 
mittee which is taken as cause then surely it cannot 
be taken as justification under the Rules that the facts 
with regard to same “are admitted, or not open to 
serious dispute.” Admittedly, the fact of the plaintiff 
having testified was a matter of public record, ad¬ 
mitted, and not open to dispute; but we respectfully 
submit that it would be a strained interpretation of 
the Rule if it were held to mean that the fact of tes¬ 
tifying alone was the important fact rather than that 
the admission or dispute would arise with respect to 
the grounds for the statement; and surely with re¬ 
spect to this the plaintiff was entitled to be heard. Was 
not the Board, which saw fit to dismiss without hearing, 
entitled to know the condition upon which the plaintiff 
had appeared to testify? Was not the plaintiff entitled 
to explain the statements made by him, his source of 
information with regard thereto, their apparent truth, 
and the extent to which this could be supported, and 
his own bona fides in appearing and testifying? Cer- 
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tainly the Board of Trustees could not afford to take 
the position that a person, summoned to a Congres¬ 
sional Committee, should simply refuse to appear for 
no other reason than that inquiry was being made as 
to the University appropriation. Nor could the Board 
of Trustees itself support the proposition that the item 
testified to should be allowed to stand for the purpose 
alleged if as a matter of fact there were any intention 
to divert same to another use, as suggested by the 
plaintiff’s testimony. In other words, the factual sit¬ 
uation was one involving not mere appearance before 
the Congressional Committee but rather the truth or 
falsity of certain allegations made. Certainly on such 
an issue the plaintiff was entitled to be heard. It is 
to be remembered that the plaintiff was a man with 
legal training, who had been not only a member of 
the Bar for a long period of years, a Professor in the 
Law School, but had been a member of the Bench of 
the Municipal Court of this District, and it is hardly 
conceivable that he would have made a statement to 
be spread upon the Congressional records without be¬ 
ing able to substantiate same—surely, at least, he was 
entitled to have that opportunity. Is there legality or 
equity in the position that with no word from the plain¬ 
tiff the Board of Trustees had a right to discontinue 
his services? On the contrary, wasn’t there “neces¬ 
sity” for a hearing in keeping with the Rules of the 
University itself and with equity and good conscience. 
It is respectfully urged that the premise that the ap¬ 
pearance, upon summons, before the Congressional 
Committee and testifying as outlined created any such 
“cause” as justified the Board of Trustees in remov¬ 
ing the plaintiff from his position is not a tenable one. 
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Certain it is that if by any stretch “cause” could be 
said to result from such action by the plaintiff, proper 
notice and the right to be heard were equally matters 
to which he was entitled. This right to notice and 
hearing is so fundamental a part of American juris¬ 
prudence that it would seem unnecessary to cite author¬ 
ities but the following cases, which we submit are 
definitely in point, are submitted: 

In Kalbf us v. Siddons , 42 App. D. C. 310, the Court 
below denied a writ of mandamus to compel the de¬ 
fendants, Commissioners of the District, to vacate their 
order removing relator from the office of Assistant 
Assessor of the District, and to require them to restore 
him to that office, the relator’s contention being that 
the order of removal was void because passed without 
notice and hearing. The trial Court was reversed. 

! Kalbfus held office under a statute preventing re¬ 
moval of assistant assessors except for inefficiency, 
neglect of duty or malfeasance in office. Charges were 
preferred against him and he defended and was ex¬ 
onerated bv the former Board of Commissioners. Two 
years later the present Board advised him that it would 
accept his resignation. He refused to resign and 
several days later, without notice or hearing to the 
relator, the defendants removed him from office 
and appointed another in his place. Immediately the 

other was sworn in as his successor. Relator two davs 

•> 

later notified the Assessor that he had been served 
with an alleged illegal order of removal, and had been 
informed that he would not be permitted to enter the 
Municipal Building. He advised that he was ready to 
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discharge his duties and wrote the Commissioners re¬ 
questing them to vacate their order as no charges had 
been presented against him nor any hearing afforded 
to him. Apparently, one of the reasons for his dis¬ 
charge was his testimony before the Committee on the 
District of Columbia of the House of Representatives . 
Under the prior Act the term of office of assistant as¬ 
sessors was fixed at four vears and the Commissioners 
were empowered at any time to remove such officers for 
satisfactory cause. Under that statute thev could be 
removed at the pleasure of the Commissioners for such 
cause as they deemed sufficient and either with or with¬ 
out notice and hearing. Congress evidently was not 
satisfied to continue this grant of unlimited power of 
removal in the Commissioners, and by the Act of 1902 
the limit of the term of service was repealed, and it was 
provided that they should not be removed except for 
the causes mentioned in the statute. The Court said: 

“When, therefore, Congress used this language, 
it limited the right of removal in the Commission¬ 
ers to the causes specified, and notice and hearing 
thereafter were requisites to the exercise of their 
jurisdiction. (Cases cited.) The hearing must, of 
course, be before the tribunal charged with the 
duty of according it and of determining the issues. 
The fact that the conduct of an official may have 
been the subject of inquiry before another tribunal 
does not relieve of its duty the tribunal charged by 
law with according him a hearing before removing 
him. The proceedings in all cases where the amo¬ 
tion is for cause is adversary or judicial in its 
character; and if the organic law of the corpora¬ 
tion is silent as to the mode of procedure, the sub¬ 
stantial principles of the common law as to 
proceedings affecting private rights must be ob¬ 
served. # * * 
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It follows that the attempt of the defendants to 
i justify their failure to give the relator notice and 
accord him a hearing, upon the grounds of his 
previous trial, and because of the hearing before 
i said Congressional Committee, must fail. * * * 

Since their order of removal was passed with¬ 
out notice and hearing, it necessarily follows that 
their action constituted an arbitrary exercise of 
power, and was void. The question, therefore, is 
presented whether mandamus is the appropriate 
i remedy. The authorities are overwhelming that 
it is. A mandamus to restore is the true specific 
remedy where a person is wrongfully dispossessed 
of any function or office which draws after it 
i temporal rights, in all cases where the established 
i course of law has not provided a specific remedy 
by another form of proceeding. (Cases cited.) 
* * * The possession of the office by another is no 
impediment to a mandamus, where the title of 
the applicant is clear. (Cases cited.)” 

Even in such case mandamus and not quo warranto 
is the appropriate remedy. 

It was further held that mandamus was the proper 
remedy to prevent further unlawful exclusion from 
office. The Court held that the removal of the relator 
having been illegal and void, the office never became 
vacant, and the attempted appointment of his succes¬ 
sor was a mere nullity. The Court said: 

i “In contemplation of law, the relator never has 
been out of his office, but as in fact he has been and 
now is being illegally excluded from it, it is clear 
i that mandamus is the most adequate remedy to re¬ 
store him to his rights.” 

Grigsby v. King, 260 P. 789. This was an action- 
brought by Grigsby against King as trustee of the 
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Napa School District. There was a judgment for de¬ 
fendant and on appeal it was reversed. The action 
was brought to restrain the members of a Board of 
School Trustees “from attempting to deprive plaintiff 
of her position as a permanent teacher in the schools 
of the City of Napa”. The Trial Court denied relief 
upon the grounds that an injunction would not lie for 
a breach of a contract for the performance of person¬ 
al services; that the Teachers’ Tenure Act, if inter¬ 
preted to give the plaintiff the standing of a permanent 
teacher under the facts of this case, is unconstitutional 
as denying the right to employer and employee of con¬ 
tracting for a definite, specific period of time, and that 
it was further unconstitutional because it was an un¬ 
just discrimination against a class of schools and 
teachers. The plaintiff had been employed as a regu¬ 
lar teacher for three consecutive years. Toward the 
end of the third year the defendant Board attempted 
to dismiss her without holding any hearing or making 
any charges against her. The complaint set forth 
these facts and prayed for injunctive and general re¬ 
lief. After holding that a Board of School Trustees, 
being neither a natural nor artificial person, does not 
enjoy the same natural privileges and constitutional 
rights as do such persons, being merely an adminis¬ 
trative agency created by statute and vested only with 
the powers expressly conferred, subject to the limita¬ 
tions thereto attached by the legislature, pointed out 
that the plenary power of the Board to dismiss is modi¬ 
fied, permitting dismissal of permanent teachers only 
for cause and after notice, and hearing. 
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In Becker v. Barry, 300 X. Y. Supp. 1153, plaintiff 
brought injunction against Barry and others constitut¬ 
ing the Board of Higher Education of the City of New 
York to compel respondents to reinstate her as a regu¬ 
lar teacher in inter-college. She was appointed June 
16, 1933, for a period of one year and was regularly 
thereafter reappointed. However, on June 2, 1937, 
she was denied reappointment and dismissed from the 
position she had occupied as of August 30, 1937. She 
contended that, having been a teacher for a period ex¬ 
ceeding three years, she had acquired and had attained 
;'permanent tenure in her position and could not be re¬ 
moved or dismissed, except for cause, upon specified 
charges, and after a hearing before said Board ofl 
Higher Education . It was conceded that no charges 
were filed against her and that she was not given a 
trial. The School Board raised the technical defense 
that the statutory protection of notice and trial ex¬ 
tended only to teachers in public schools and not to 
teachers in public colleges. This contention was over¬ 
ruled and the teacher ? s contention was sustained, the 
Court stating: 

“There is nothing in this provision which pre¬ 
vents the legislature from protecting the tenure 
in position of persons who have been lawfully ap¬ 
pointed.” 

In United States ex rel. v. Hoover, 31 App. D. C. 
311, it was held that the provisions for trial and hear¬ 
ing are independent provisions for the protection of 
teachers against all charges that are not confined to the 
professional qualifications of a teacher. 
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In Cooke v. Dodge, 299 N. Y. Supp. 257, it was point¬ 
ed out that New York State Laws provided a compre¬ 
hensive system for preferring charges and trial there¬ 
under to all persons having what is known as tenure 
of office under the Education Law. One aggrieved by a 
decision of the Board may appeal to the Superinten¬ 
dent of Education or by certiorari into the courts. Hav¬ 
ing tenure of office it was held that plaintiff could not 
be removed except upon charges properly preferred 
against him before the proper Board and a trial there¬ 
upon and a proper determination thereof made. Equity 
will interfere by injunction where there is a denial of 
a proper hearing of charges. Respecting the char¬ 
acter of charges to be preferred, the Court quoted 
from Davis v. Sager, 200 N. Y. Supp. 134, as follows: 

“The causes assigned must be substantial and 
not shadowy, and that the explanation must be re¬ 
ceived and acted upon in good faith and not ar¬ 
bitrarily. To be substantial, the cause assigned 
must be some dereliction on the part of the subor¬ 
dinate, or neglect of duty, or something affecting 
his character or fitness for the position. This ex¬ 
planation is not a mere form to precede a prede¬ 
termined removal. The minds of the Commission¬ 
ers must he open to the explanation . They must 
act upon it fairly and' reasonably . They cannot 
arbitrarily disregard it 

The Court then pointed out that the same procedure 
is well settled in the Police and Fire Departments of 
the State Government and that the Board when con¬ 
sidering charges is acting judicially in trying the 
charges and must act fairly and honestly toward the 
plaintiff. The Court will be quick to discover any un¬ 
fairness and any act taken by the Board which un- 
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favorably affects the rights of the plaintiff and will he 
as quick to set aside any action taken by the Board of 
illegal evidence or unfair or prejudicial conduct of the 
Board. 

In Chchock v. Independent School District, 228 N. 
AV. 5S5, the Court held that, although the statute did 
not in express terms declare that notice should be giv¬ 
en to a teacher concerning charges against him, yet, 
by necessary implication, such requirement is made, 
and that such notice and opportunity for hearing is 
necessary in order for the statute to be constitutional 
as observing the constitutional guarantee of due pro¬ 
cess of law. 

Anderson v. Scranton, 295 P. 544. Anderson brought 
a writ of mandamus against Scranton and others to 
compel the respondents, as the Board of Trustees of 
the School District, to reinstate petitioner as a school 
teacher. The Trial Court granted the writ and its ac¬ 
tion was affirmed on appeal. He had been first em¬ 
ployed as a probationary teacher and was thereafter 
reemployed as a permanent teacher and as such taught 
throughout the school year. He became a permanent 
teacher under the Teachers’ Tenure Act and as such 
was employed until legally discharged or resigned. On 
May 26,1927, the Board of Trustees, without presenta¬ 
tion of anv charges against him in relation to any of 
the matters set forth in the Teachers’ Tenure Act and 
without any public hearing or any opportunity to be 
heard, attempted to discharge him from service and 
by its Secretary notified him in writing that his serv- 
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ices for the coming year would not be needed. The 
Court held that he was discharged in violation of the 
provisions of the Teachers’ Tenure Act. The excuse 
that it was necessary to obtain someone who could 
handle the physical education as well as the regular 
teaching work was held ineffectual. The fact that be¬ 
tween the receipt of the letter in May, 1927, and Ocr 
tober, 1927, he did not protest against his dismissal or 
raise any objection thereto was held not to be a con¬ 
sent or acquiescence on his part to his dismissal and 
did not entitle the respondents to appoint another 
teacher in his place. By his silence he was not es¬ 
topped to deny that he was legally discharged. As a 
permanent teacher he was entitled to continue in the 
service unless and until some condition should arise 
which, under the provisions of the law, would author¬ 
ize his dismissal. (Cases cited.) The Court held that pe¬ 
titioner, at the time of his dismissal, was in possession 
of a right created by statute, the term of which was 
fixed also by statute and, therefore, estoppel could not 
apply. If he was guilty of any misconduct which would 
justify his removal, the statute provided an appropri¬ 
ate proceeding whereby, after due notice and hearing, 
he might have been dismissed, “but the Board chose to 
stand upon the attempted dismissal, and respondent is 
entitled to have his rights determined directly upon the 
issue presented.” Affirmed. 

In Indiana ex rel. Anderson v. Brand, 82 Law Ed. 
444, certiorari was granted to the Supreme Court of 
the State of Indiana to review a judgment affirming 
the judgment of the Wabash Circuit Court dismissing 
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a writ to compel a school trustee to continue the peti¬ 
tioner in employment as a public school teacher. Re¬ 
versed and remanded. 

Petitioner sought 51 writ of mandamus to compel re¬ 
spondent to continue her in employment as a public 
school teacher. She averred she was a duly licensed 
teacher who entered into a contract in September, 1924, 
to teach in the public schools and pursuant to successive 
contracts taught continuously to and including the 
school year 1932-1933. She alleged that by the Teach¬ 
ers’ Tenure Law of March 8, 1927, she had a contract, 
indefinite in duration , which could be cancelled by the 
respondent only in the manner and for the causes spec¬ 
ified in the Act. She was notified of respondent’s 
proposal to cancel her contract, and a hearing was had 
thereupon, but despite this she was permitted to teach 
during the school year 1933-34, and respondent was 
then threatening to terminate her employment at the 
end of that year. Respondent demurred on the grounds 
that she was accorded a hearing and that the Teachers’ 
Tenure Law had been repealed in respect to teachers 
in township schools. The Supreme Court of Indiana 
did not discuss the first ground of demurrer relating 
to the action taken in the school year 1932-1933 but 
rested its decision upon the second ground, namely, 
that the Teachers’ Tenure Law had been repealed re¬ 
specting teachers in township schools, holding that the 
repeal did not deprive the petitioner of a vested prop¬ 
erty right and did not impair her contract within the 
meaning of the Constitution. The Supreme Court 
pointed out that the courts of Indiana have long recog- 
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nized that the employment of school teachers is con¬ 
tractual and have afforded relief in actions upon teach¬ 
ers’ contracts, citing numerous cases. In 1927 the 
State adopted the Teachers’ Tenure Act under which 
the present controversy arose. By that Act it was pro¬ 
vided that a teacher who has served under contract 
for five or more successive years, and thereafter enters 
into a contract for further service shall become a per¬ 
manent teacher and the contract, on the expiration of 
its stated term, shall be deemed to continue in effect 
for an indefinite period, shall be known as an indefinite 
contract, and shall remain in force unless succeeded by 
a new contract or canceled by the Act. The school cor¬ 
poration can cancel the contract, after notice and hear¬ 
ing, for incompetency, insubordination, neglect of 
duty, immorality, justifiable decrease in the number 
of teaching positions, or other good or just cause, but 
not for political or personal reasons. The teacher may 
not cancel the contract during the school term 
nor for a period of thirty (30) days previous to 
the beginning of any term unless by mutual agreement 
and may cancel only upon five (5) days’ notice. By an 
amendatory act of 1933 township school corporations 
were omitted from the provisions of the Act of 1927. 
The Supreme Court of Indiana held that this Act re¬ 
pealed the Act of 1927 so far as township schools and 
teachers were concerned, thereby leaving respondent 
free to terminate the petitioner’s contract. The Su¬ 
preme Court said: 

“But we are of opinion that the petitioner had a 
valid contract with the respondent, the obligation 
of which icould be impaired by the termination of 
her employment . * * * 
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The policy which induced the legislation (Teach¬ 
ers’ Tenure Act) was that the teacher should have 
protection against the exercise of the right, which 
would otherwise inhere in the employer, of ter¬ 
minating the employment at the end of any school 
term without assigned reasons and solely at the 
employer’s pleasure. 

Until its decision in the present case the Su¬ 
preme Court of Indiana had uniformly held that 
the teacher’s right to continued employment by 
virtue of the indefinite contract created pursuant 
to the Act was contractual. (Cases cited.)” 

These Indiana cases cited show that the teacher was 
not a public officer but an employee under contract. 
The Supreme Court then pointed out that the repeal 
was not a valid exercise of the police power having im¬ 
paired the exercise of the teacher’s contract and re¬ 
pealed the case. 

The California Teachers’ Tenure Act received con¬ 
sideration by the Supreme Court of the State in Saxton 
v. Board of Education of Los Angeles , 276 P. 998, and 
particularly those sections permitting dismissal for 
cause of a permanent teacher only after notice and 
hearing. The Act further gave a teacher the right 
to determine the truth or falsity of the charges pre¬ 
ferred against him bv an action in Court. The wisdom 
of this was demonstrated in the present case where one 
of the charges was abusive language towards a trustee 
who sat as a judge in the trial of the plaintiff, and an¬ 
other charge constituted offensive and unmanly con¬ 
duct toward the Superintendent of Schools, to whom 
the plaintiff had the right to appeal. Mandamus was 
held to be the proper remedy for a teacher wrongfully 
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dismissed from his position and who holds it, not under 
contract, but by virtue of statutory authority. 

In Malone v. Hayden, 197 A. 347, mandamus was 
instituted to compel the defendant School Board to 
enter into a contract of employment with the petitioner 
as a teacher. It was granted and the action of the 
Trial Court was affirmed on appeal. The Court con¬ 
sidered the provisions of the Teachers’ Tenure Act of 
Pennsylvania. Prior to that Act the contract of the 
teachers provided for renewal from year to year unless 
terminated by either party at the end of any term on 
sixty (60) days’ written notice. It could be terminated 
without cause. The new Act permits termination of 
the contract only for certain valid causes, namely, im¬ 
morality, incompetency, intemperance, cruelty, wilful 
and persistent negligence, mental derangement, per- 
istent and wilful violation of the School Laws or sub¬ 
stantial decrease in the number of pupils due to nat¬ 
ural causes and provides for public hearings before the 
Board and an appeal to the Court of Common Pleas by 
the employee. The Court pointed out that the Tenure 
Act not only preserved the contractual status of teach¬ 
ers in new contracts, but placed emphatic limitations 
on their removal and demotion. It stated that the pur¬ 
pose of the Act is to preserve the system of employ¬ 
ment in the educational field free from anv interfer- 
ence, and by that action it takes away the discretionary 
power of school boards to oust employees without 
cause. Prior to the adoption of the Tenure Act, vari¬ 
ous school boards gave to many teachers the sixty (60) 
days’ notice terminating their contracts at the end of 
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the school year 1936-1937. These teachers, having been 
i denied contracts under the Tenure Act, instituted man- 
i damus proceedings to compel the school boards to exe- 
; cute the new contracts as provided in the Act. The 
Court below held that since the school boards were 
given no discretion in the execution of these contracts, 
mandamus was unquestionably the proper proceeding 
to compel the school directors to perform their statu¬ 
tory duty. This was held to be correct on appeal, 
i The constitutionality of the Act was challenged, and 
the respondent's position was that the appellees hav¬ 
ing received notice of the termination of their contract 
were not within the scope of the Act. These conten¬ 
tions were overruled. The Court pointed out that in 
other jurisdictions various conclusions have been 
reached upon the question whether teachers occupy a 
,contractual status, but held that in Pennsylvania it 

was useless to sav that teachers did not have contracts 

* 

of employment. In this respect teachers differ from 
other Government employees who hold their positions 
solely by tenure of appointment without express con¬ 
tractual rights. Teachers are not public officers who 
may be removed at the pleasure of the School Board, 
and their duties are defined, created and arise directly 
from the contract of hiring entered into by them with 
the School Board. The Act was designed to secure to 
the citizens of the State a competent and efficient school 
system by preventing the dismissal of capable and effi¬ 
cient school teachers without just cause. 

Graves v. School Committee of Wellesley , 12 N. E. 
(2nd) 176. Graves secured mandamus after respond- 
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ents demurred. It was affirmed on appeal. He sought 
to be reinstated as Superintendent of Schools. He had 
been employed since 1914 as such Superintendent and 
in 1935 was holding that position on tenure and was 
not subject to dismissal except in conformity with the 
statute. In July, 1935, he was asked to resign but 
refused. In October, 1935, respondents wrote peti¬ 
tioner urging him to resign, and he again refused. In 
March, 1936, he was notified that it was their intention 
to vote at a meeting to be held in the following month 
that his employment would be terminated on July 31, 
1936. He requested a written statement of the charge 
or charges or of the cause or causes for the dismissal 
and requested a hearing. He was advised by letter 
that they consisted of his failure to create and main¬ 
tain the school system as one continuous and consis¬ 
tent whole rather than as three separate units, name¬ 
ly, elementary, junior high school and senior high 
school, his reluctance and unwillingness to cooperate 
with the School Committee in carrying out their pol¬ 
icies in the handling of school matters, his failure to 
deal frankly with the Committee and to inform them 
voluntarily, freely and fully of conditions in the schools 
and his failure to inspire in the citizens with whom he 
came in contact a feeling of confidence and trust in 
his management of the schools, etc., whereby there 
arose a lack of harmony and cooperation between the 
Superintendent and the Committee which was deemed 
detrimental to the best interests of the school. He an¬ 
swered, stating that the reasons given were too general 
to enable him to prepare his defense and requested 
specifications of details as to which his work was un¬ 
satisfactory. This request was refused. Hearings 
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were held by respondents during April, 1936, and peti¬ 
tioner was dismissed effective as of July 31, 1936. Re¬ 
spondents introduced no other evidence and produced 
no witnesses to support the charges. Petitioner pro¬ 
duced evidence which respondents did not read or ex¬ 
amine. The Appellate Court held that, prior to the 
statute, the dismissal would have been within the 
power of the School Committee; that no judicial in¬ 
vestigation was required as a prerequisite to removal, 
and that the Committee in good faith could dismiss 
a superintendent of schools without legal cause. How¬ 
ever, the statute set up the procedure for dismissal 
under proceedings partaking of the nature of a 
judicial investigation. Under the statute such an 
officer can be dismissed onlv in conformity thereto on 
certain specified grounds or “for other good cause.” 
The Court said: 

“These conditions mean that removal is not 
authorized without notice and hearing. The term 
removal “for cause” means removal for cause 
sufficient in law. That can only he determined 
after an opportunity to be heard and a finding, so 
that the sufficiency of the cause may be determined 
in court. (Cases cited.)” 

i The Court further held that the respondents did not 
proceed as required in a judicial investigation; that 
there had to be written formulation of definite and 
specific acts showing a good cause for dismissal suffi¬ 
ciently concrete in nature to be susceptible of proof at 
a hearing. The causes asserted did not warrant a dis¬ 
missal of the petitioner, were not substantiated and 
there was no evidence upon which he could have been 
removed. Affirmed. See also: Francis v. Jones, 293 
P. 803. 
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4. The recognition of the right of indefinite tenure 
is distinguishable from the requiring of specific per¬ 
formance of a personal service contract, and the Court 
might appropriately grant the relief sought in this 
cause. 

It is respectfully urged that there is nothing in the 
record of which the learned Trial Justice may proper¬ 
ly predicate his Conclusion of Law set forth under 
sub-head “VII” (R. 34), which reads as follows: 

“Specific performance of a personal service 
contract of the kind alleged will not be decreed. 
The Court will not compel the continuance of the 
close personal relationship involved in the employ¬ 
ment of a professor who is to use his intellect in 
developing the intellects of the students of the de¬ 
fendant University. Nor will the Court order that 
the plaintiff be allowed to teach certain subjects, 
certain hours each week, at a certain salary, when 
the details of the alleged contract of employment 
have been changed in those respects on numerous 
occasions.” 

The testimony nowhere discloses nor is there any 
prayer indicating any such relief as the Court sug¬ 
gests is being sought in the latter part of this Con¬ 
clusion of Law. The Court has not been asked that 
the plaintiff be “ordered” to teach certain subjects, 
certain hours each week, at a certain salary, but rather 
that the plaintiff’s right of indefinite tenure as a Pro¬ 
fessor of law be recognized. The first part of this 
Conclusion of Law is not sustained by the law itself, 
it is respectfully submitted. The distinction between 
personal service contracts and this enforcement of the 
right of tenure is recognized in most of the cases here¬ 
inbefore cited on this question of tenure. For the 
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Court to say that it will not “compel the continuance 
of the close personal relationship involved in the em- 
j ployment of a professor who is to use his intellect in 
developing the intellects of the students of the defend¬ 
ant Universitv” seems to us to sav that with me there 
• * 

can be no such thing as indefinite tenure which a pro¬ 
fessor mav be entitled to and I shall not undertake to 
enforce such because by so doing I would be attempt¬ 
ing to forcibly continue the type of close personal re¬ 
lationship which exists between professor and pupil. 
If the learned Trial Justice approached this case with 
the thought of that type of inability on his mind it can 
readily be seen why he arrived at the conclusions by 
which this appellant now finds himself aggrieved; for 
that would mean that even without cause this relation¬ 
ship was such a one as would not lend itself to enforc¬ 
ing an indefiniteness of tenure. The discussion of in¬ 
definite tenure at all indicates in matters of this char¬ 
acter that certainly under certain circumstances a pro¬ 
fessor has a right to anticipate and if necessary to 
compel the continuance of the close personal relation¬ 
ship to which the Justice refers. This indefiniteness 
of tenure, of course, can be disturbed or brought to 
an end if there be “cause”; but with “cause” goes the 
i;ight of fair trial, the right to be notified as to charges, 
to be faced by one’s accusers, and to be granted the 
opportunity of being heard. In this type of personal 
service contract one must consider vested and con¬ 
tractual rights of the professor and the restrictions 
upon the powers of the Board of Trustees. 

There has been a previous quotation from the case 
of Grigsby v. King , 260 P. 789 on the question of tenure 
and the right to be heard, with proper notice, but that 
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case also holds the definite answer to this question 
with regard to enforcing a contract for personal serv¬ 
ices. In this case, as previously noted, as in the in¬ 
stant case, the Board attempted to dismiss by letter 
without holding any hearing or making any charges 
except by wav of explanation after action taken. After 
holding that the permanent teachers could be dismissed 
only for cause and after notice and hearing, the Court 
then overruled the lower court respecting the consti¬ 
tutional grounds and respecting the third ground and 
used this language: 

“This view we have taken disposes of the objec¬ 
tion to the form of relief asked, for the action be¬ 
comes, in effect, not one to enforce a contract for 
personal services, but to restrain action by the 
Board of Trustees in excess of its power to the 
detriment and damage of plaintiff 

And so, in the instant case there is no necessity for 
the Court to do any of the things which the Conclu¬ 
sion of Law says that the Court is not inclined to do, 
but rather that he should recognize the contractual and 
vested right of the plaintiff and restrain the defendant 
University, through its Board of Trustees, from tak¬ 
ing steps in excess of its power and to the plaintiff’s 
damage and detriment. 

GEORGE D. HORNING, JR., 
206 Southern Building, 

WILLIAM E. LEAHY, 
Shorehain Building, 

GEORGE A. PARKER, 
1922—13th St. N. W., 
Washington, D. C., 

Attorneys for Plaintiff. 
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BRIEF FOR APPELLEE HOWARD UNIVERSITY. 

STATEMENT OF FACT. 

It is the position of Howard University that the 
facts as found by the Court below (R. 26-32) are accu¬ 
rate and complete. They are stated here, with refer¬ 
ences to the supporting testimony: 

The defendant Howard University is a private cor¬ 
poration organized and existing under an Act of Con- 
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gress of March 2, 1867 (14 Stat. L. 438), and acts 
amendatory thereto, which provide in part: 

“That the government of the University shall be 
vested in a Board of Trustees * * • . The said 
Board shall * * * appoint the professors and 
tutors, prescribing the number and determining 
the amount of their respective salaries * * *. 

“That the Board of Trustees shall have the 
power to remove any professor or tutor, or other 
officers connected with the institution, when, in 
their judgment, the interests of the University 
shall require it.” (R. 67, 68.) 

October 2, 1916, the Executive Committee of the 
Board of Trustees of Howard University voted that 

“James A. Cobb be appointed lecturer on nego¬ 
tiable instruments for one year. Salary $250 for 
this service.” 

This action was approved by the Board of Trustees 
February 28,1917.* 

Thereafter the plaintiff held part time teaching posi¬ 
tions in the School of Law of the defendant, with sala¬ 
ries wdiich were changed from time to time. On Feb¬ 
ruary 6,1923, he was designated by the Board of Trus¬ 
tees of the defendant University as Vice Dean of the 
School of Law. He was then and thereafter described 
as “Professor” in numerous resolutions of the Board 
of Trustees, although the Board of Trustees never for¬ 
mally conferred the title upon him. The plaintiff had 
no contract with the defendant which entitled him to 
serve during good behavior or which required that 
charges be preferred before he could be removed. His 

*A11 of the resolutions and correspondence contained in these find¬ 
ings were stipulated (R. 56, 57) and no further references thereto will 
be given. 
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tenure was from year to year. (R. 42, 43, 51, 52.) 

During 1930 and 1931, the School of Law of the de¬ 
fendant University was reorganized from a four year 
part time evening school to a three year full time day 
school. (R. 43.) At a meeting of the Board of Trus¬ 
tees, June 5, 1930, it was voted: 

“That the office of Vice Dean now held by Pro¬ 
fessor James A. Cobb be abolished. 

“That the part time faculty for 1930 and 1931 
be limited to four members, two of whom, Dean 
Booth shall be one, Judge Cobb the second, * * * ” 

By resolution of the Executive Committee of the Board 
of Trustees, June 27, 1931, the following resolution 
was adopted: 

“Following the recommendation of Vice Dean 
Houston all appointments to faculty and adminis¬ 
trative positions for the school year 1931-32, shall 
be made for the duration of one year. * * * 

“Part Time Teachers 

“James A. Cobb, Professor $1,600” 

The plaintiff was advised of this action by letter of 
June 30, 1931, from the Secretary of the defendant 
University. The plaintiff replied as follows: 

“Municipal Court of the District of Columbia 
Office of Judge James A. Cobb 

July 14th, 1931 

“Dr. Emmett J. Scott, 

Secretary-Treasurer of Howard University, 
Washington, D. C. 

Dear Doctor Scott: 

“lam duly in receipt of your letter of June 30th 
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informing me of my re-appointment as Professor 
in the School of Law, part time, for the year 1931- 
1932, at a salary of $1600 for the year. In accept¬ 
ing re-appointment, this being my 16th year of 
service in the Law School, I wish to thank you for 
conveying the above information and through you 
to thank the Board of Trustees and the Law School 
Committee for their confidence in me which is man¬ 
ifested by their re-appointment and to assure you 
and them of my appreciation for the same. 

Very sincerely yours, 

James A. Cobb” 

The action of the Executive Committee of June 27, 

1931, was approved by the Board of Trustees October 
27, 1931. 

At a meeting of the Board of Trustees on April 12, 

1932, the following action was taken: 

“Mr. Crawford: 

“For Committee on School of Law 
“Recommended that the following teachers and 
officers be appointed in the Law School for the 
next school year at their present salaries (on a 
ton months basis). * * * Janies A. Cobb, Pro¬ 
fessor of Law. 

“Upon motion, the recommendation was ap¬ 
proved.” 

April 26, 1932, the Secretary of the University wrote 
the plaintiff notifying him of this action of the Board 
of Trustees. 

At a meeting of the Board of Trustees on April 11, 

1933, the following action was taken: 

“Committee on School of Law—Dr. Albert 
Bushncll Hart, reporting. 
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“The following recommendations were submit¬ 
ted by the Committee on the School of Law: * * * 

“That James A. Cobb be reappointed as Pro¬ 
fessor in the School of Law for the year 1933-34, 
at an annual salary of $1,100.00, less any emer¬ 
gency reductions now in force or which may here¬ 
after be ordered by the Board of Trustees, said 
reappointment to expire automatically on June 
30, 1934. 

“Upon motion, this recommendation was ap¬ 
proved.” 

June 12, 1933, the Vice Dean of the Law School wrote 
the plaintiff notifying him of this action of the Board 
of Trustees. 

On April 28, 1933, the Board of Trustees of the de¬ 
fendant Howard University for the first time adopted 
a policy concerning tenure which stated in part: 

“That the following principles governing the 
tenure of all employees of Howard University be 
adopted by the Board of Trustees for its own 
guidance in making appointments, and for the in¬ 
formation of those who may seek employment in 
the University, or who may enter its service in any 
capacity. * * * 

“9. A professor who has served the University 
as Instructor, Assistant Professor, or Associate 
Professor, will be appointed without term and hold 
his position until he reaches the age of retirement, 
unless his position or department shall sooner be 
abolished, in which case there will be an equitable 
adjustment of retirement claims. 

# # * « 

“12. The Board reserves the right of summary 
dismissal, regardless of tenure, in cases of moral 
delinquency, or other personal conduct incompat¬ 
ible with the welfare of the University, and where 
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the facts are admitted, or not open to serious dis¬ 
pute. 

“13. The Board may remove, for cause, any ad¬ 
ministrative officer, or officer of instruction, in the 
University, of any class and regardless of tenure. 
If the facts are not admitted, or are in dispute, the 
accused will be given reasonable notice and an 
opportunity to be heard before a committee of the 
Board. ’ ’ 

' At a meeting of the Board of Trustees on April 
10, 1934, the following action was taken: 

“Committee on Law School: Dr. Hart, Acting 
Chairman, reporting. 

“The following recommendations were sub¬ 
mitted: * * * 

“That Professor James A. Cobb be reappointed 
as Professor of Law for one year at a basic salary 
of $1,100, subject to all existing and future salary 
cuts; the appointment to expire automatically 
June 30,1935. 

“Upon motion, this recommendation of the Com¬ 
mittee was approved.” 

July 19, 1934, the Vice Dean of the School of Law 
wrote the plaintiff notifying him of this action of the 
Trustees. 

At a meeting of the Board of Trustees April 9,1935, 
the following action was taken: 

“Law School Committee: Dr. Lyon reported 
for the Law School Committee as follows: 

“The Standing Committee on the School of Law 
makes the following recommendations: # * * 

“21. That James A. Cobb be reappointed as 
Professor of Law for one year at a basic salary 
of $1,100, subject to all existing and future salary 
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cuts; the appointment to expire automatically 
June 30,1936. 

“Upon motion, this recommendation was ap¬ 
proved. ” 

May 27, 1935, the Vice Dean of the School of Law 
wrote the plaintiff notifying him of this action of the 
Trustees. 

At a meeting of the Board of Trustees April 14,1936, 
the following action was taken: 

“School of Law: Mr. Crawford, reporting for 
the Committee, submitted the following recommen¬ 
dations, which, upon motion, were approved: 
***** 

“236. That James A. Cobb be reappointed as 
Professor of Law for one year at a basic salary of 
$1,100 per year, subject to any and all future re¬ 
ductions ; the appointment to expire automatically 
June 30, 1937.” 

At a meeting of the Board of Trustees April 13,1937, 
the following action was taken: 

“Committee on School of Law: Mr. Garrison, 
reporting for the Committee, submitted the fol¬ 
lowing recommendations which were, upon mo¬ 
tion, approved: 

***** 

“239. That James A. Cobb be reappointed as 
Professor of Law for one year at a basic salary 
of $1,100 per year, subject to any and all future 
reductions; this appointment automatically ex¬ 
piring June 30, 1938.” 

September 9,1937, the Acting Dean of the School of 
Law wrote the plaintiff notifying him of this action 
of the Board. September 14, 1937, the plaintiff wrote 
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a letter of protest stating that in 1923 he was made 
Vice Dean and full professor and claiming that he was 
entitled to hold his position during good behavior. 

On March 23, 1938, the plaintiff appeared before a 
subcommittee of the Committee on Appropriations of 
the United States Senate, with a companion, Mr. 
'Eugene Davidson, and Mr. Davidson opposed an item 
in the appropriation for Howard University in his 
capacity as Secretary of the Alumni Association. The 
plaintiff then made the following statement before said 
Committee: 

“Mr. Cobb. Mr. Chairman and gentlemen of 
the committee, I am a teacher and have been since 
1917 in Howard University. I want to say, Mr. 
Chairman, that it is not a question of the size of 
the appropriation. We would appreciate if we 
had more. The only question is about this $3,000 
item. We have had a field agent, and had one for 
a number of years, and upon the recommendation 
of Mordecai Johnson, the president, that field 
agent was eliminated on the ground that we did 
not need him, and the salary was abolished. 

“He comes back now and asks for $3,000 for a 
field agent. That field agent, in the opinion of 
those who are closely connected and associated 
with the university, would be used to build up 
Mordecai Johnson and not be used for the devel¬ 
opment of Howard University. We feel that his 
services would be utilized to try to build up Mor¬ 
decai Johnson, and we are firmly convinced that 
the item should be eliminated.” (R. 49, 50.) 

The fact that the plaintiff made this statement was not 
in dispute and was not open to dispute, as it was a 
matter of record. At a meeting of the Board of Trus¬ 
tees April 12, 1938, the following action was taken: 
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“School of Law: The following recommenda¬ 
tions were submitted by the Trustee Committee 
on School of Law: 

• * * * * 

“9. That James A. Cobb be reappointed as 
Professor of Law for one year at a basic salary 
of $1100 per year; the appointment to expire au¬ 
tomatically June 30, 1939. 

“Upon motion, it was voted that Judge Cobb be 
not reappointed and that his services terminate 
as of June 30, 1938, with an explanation to Judge 
Cobb that because of his action in appearing be¬ 
fore a Congressional Committee in opposition to 
University Appropriations, his services are ter¬ 
minated. ” 

The plaintiff continued to teach until June 30, 1938, 
and has not thereafter been employed by the defen¬ 
dant University. (R. 51.) 

The plaintiff never devoted his full time to his em¬ 
ployment at the defendant University. His service as 
teacher never has been more than four hours a week 
and since 1934 has been two hours a week. From 1917 
to 1921 the plaintiff taught Negotiable Instruments; 
from 1922 to 1934 his courses were Negotiable Instru¬ 
ments and Constitutional Lavr; and for the last four 
years plaintiff taught only Constitutional Law. Plain¬ 
tiff received a salary of $1260 per annum in 1921-22 
and in 1922-23; a salary of $1600 per annum from 1923 
to 1933; a salary of $1700 per annum in 1933-34, and 
a salary of $1100 per annum from 1934 to 1938, the 
payment of which salary in each case he has accepted. 
During the period of his service from February, 1917, 
to June 30, 1938, plaintiff was at all times either a 
lawyer in active practice or a judge of the Municipal 
Court of the District of Columbia. (R. 52) 
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ARGUMENT. 


I. Howard University is a Private Corporation, and 
the Determination of Its Relationship to Judge 
Cobb Depends Upon Ordinary Principles of Con¬ 
tract Law. 

The status of Howard University was determined 
in Maiatico Construction Co. v. United States, 65 App. 
D. C. 62, 79 F. (2d) 418 (1935) in which this Court 
said: 


“Howard University is a private corporation. 
It was incorporated under an act passed March 2, 
1867 (14 Stat. 438), and its charter gives it all the 
rights and powers usually vested in private cor¬ 
porations, including the right * * * to contract 
and to sue and be sued (p. 64). 

“ * * * and so we reach the conclusion that 
Howard University is a private institution; * * * 
(p. 67). 

“That its rights and powers and liabilities are 
fixed by its charter and the laws in relation to pri¬ 
vate corporations”, (p. 67.) 

The charter of Howard University is contained in 
its act of incorporation, and provides in part: 

“That the government of the University shall 
be vested in a Board of Trustees * * # . The said 
board shall * * * appoint the professors and tu¬ 
tors, prescribing the number and determining the 
amount of their respective salaries * * Act 
of March 2, 1867 (14 Stat. 438), (R. 67, 69). 

Since Howard University is a private corporation, 
Judge Cobb could only obtain contractual rights 
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against the University by a contract with the Univer¬ 
sity. The problem in the case therefore is to deter¬ 
mine what were the terms of any appointment made 
by the Board of Trustees in the case of Judge Cobb, 
and whether he accepted such appointment. The case 
presents merely that simple question of contract law. 

Every case cited on behalf of Judge Cobb which in¬ 
volves the employment of a teacher relates to some 
public school or state university and is based on a 
statute under which the teacher in question claimed 
that some right of tenure was given, and many of the 
cases cited on behalf of Judge Cobb note the distinc¬ 
tion between such a case and one like the case at bar 
where no such statute is involved. Of course, in the 
absence of statutory tenure, the fact that a person is 
employed as a teacher does not give him any right of 
tenure beyond that contained in his contract of em¬ 
ployment. 

Ilyslop v. Board of Regents , 23 Idaho 341, 129 
Pac. 1073 (1913). 

Brookfield v. Drury College , 139 Mo. App. 339, 
123 S. W. 86 (1909). 

Elliott & Chambers, The Colleges and the 
Courts, 73 (1936). 

The United States Supreme Court has recently ex¬ 
pressed the distinction as follows: 

“The policy which induced the legislation evi¬ 
dently was that the teacher should have protec¬ 
tion against the exercise of the right, which would 
otherwise inhere in the employer, of terminating 
the employment at the end of any school term 
without assigned reasons and solely at the employ¬ 
er’s pleasure”. 

Indiana ex rel. Anderson v. Brand, 303 U. S. 95, 
104 (1938). 
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II. Judge Cobb had no Contract with Howard Univer¬ 
sity Which Extended Beyond June 30, 1938. 

On October 2, 1916, Judge Cobb was first appointed 
a lecturer. This was done by action of the Executive 
Committee, later approved by the Board of Trustees. 
Thereafter Judge Cobb held part-time teaching posi¬ 
tions in the School of Law with salaries which were 
changed from time to time. On February 6, 1923, he 
was designated as Vice Dean of the School of Law. 
lie was then and thereafter described as a “professor” 
in numerous resolutions of the Board of Trustees, al¬ 
though the Board of Trustees never formally con¬ 
ferred the title upon him.* (Findings I, IT, III, R. 26) 

The Court below found that Judge Cobb’s tenure 
during this period was from year to year, and that he 
had no contract with Howard University which en¬ 
titled him to serve during good behavior or which re¬ 
quired that charges be preferred before he could be 
removed. (Finding III, R. 26, 27) 

1 Plaintiff’s counsel had offered to prove that prior to 
1933, 

“ . . . there was an oral policy that the rank of 
full professor carried with it an indefinite tenure 
during good behavior, and, secondly, the right to 
be removed therefrom only from cause and after 
notice and an opportunity to be heard.” (R. 67.) 

The Court sustained an objection to the introduction 
i of such testimony, and we think rightly. The very 

•Although appointed as a lecturer on October 2, 1916, Judge Cobb 
was called “professor” in the minutes of the Law School Faculty as 
early as November 17, 1916. It seems to have been the practice for the 
facultv of the Law School to call all of their colleagues professors. (R. 
57,5S) 
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term “oral policy” is wholly indefinite, and if there 
had been an oral “policy” it would not have been 
necessary for the Board of Trustees to follow such 
policy in all instances. It really does not matter what 
contracts the University may have made with other 
members of the faculty. The problem in this case is 
what contract was made with Judge Cobb. Judge 
Cobb testified that he was told that he had “indefinite 
tenure” (R. 43), but Judge Cobb did not testify that 
any agreement was made with him that he could be 
removed only after notice and for cause. On the con¬ 
trary he testified expressly, 

“There was no discussion then concerning re¬ 
moval from office”. (R. 43.) 

If there can be any doubt of Judge Cobb’s contrac¬ 
tual relationship with the University prior to 1931, 
such doubt was entirely removed by a letter written 
by Judge Cobb in that year. In 1930 and 1931 the 
school of law was reorganized from a four-year part- 
time evening school to a three-year full-time day 
school, the office of Vice-Dean held by Judge Cobb was 
abolished, and the part-time faculty was reduced. Then 
by resolution of the Executive Committee of June 27, 
1931, later approved by the full Board of Trustees on 
October 27,1931, it was provided that all appointments 
to the faculty of the law school for the school year 1931- 
1932 should be made “for the duration of one year”, 
and in the same resolution among the “part-time teach¬ 
ers” Judge Cobb was named as a professor. He was 
advised of this action by letter of June 30, 1931. Judge 
Cobb delayed his reply to this letter, and after time for 
thorough consideration, he wrote the Secretary of the 
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University on July 14, 1931, as follows: 

“Dear Dr. Scott: 

“1 am duly in receipt of your letter of June 30th 
informing me of my reappointment as Professor 
in the School of Law, part-time, for the year of 
1931-1932 at a salary of $1,600 for the year. In 
accepting reappointment, this time my 16th year 
of service in the Law School, I wish to thank you 
for conveying the above information and through 
you to thank the Board of Trustees and the Law 
School Committee for their confidence in me which 
is manifested by their reappointment and to as¬ 
sure you and them of my appreciation for the 
same. 

“Very sincerely yours, 

1 “James A. Cobb.” 

(Finding IV, R. 27, 28) 

It will be noted that this letter speaks of Judge Cobb’s 
“reappointment,” a term wholly inconsistent with any 
understanding on his part that he theretofore had any 
contractual relationship with the University which ex¬ 
tended into the year of 1931-1932. Judge Cobb defi¬ 
nitely “accepted” this reappointment for the year 
1931-1932. This resolution of the Board of Trustees, 
communicated to Judge Cobb, and accepted by him in 
writing by his letter of July 14, 1931, clearly consti¬ 
tuted a contract between the University and Judge 
Cobb whereby he was to be employed as a professor 
for the year 1931-1932. 

Judge Cobb received similar appointments from the 
Board of Trustees for the years 1932-1933, 1933-1934, 
1934-1935, 1935-1936, and 1936-1937. In each in¬ 
stance Judge Cobb was notified of the appointment for 
the particular year, except in the case of the appoint¬ 
ment for 1936-1937, as to which there was no evidence 
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that a letter was written him. His last appointment, 
by resolution of the Board of Trustees on April 14, 
1937, was in terms as follows: 

“That James A. Cobb be reappointed as Profes¬ 
sor of Law for one year at the basic salary of 
$1,100 per year subject to any and all future re¬ 
ductions ; this appointment automatically expiring 
June 30, 1938.” 

The acting dean of the law school wrote Judge Cobb, 
notifying him of this action of the Board, and on Sep¬ 
tember 14, 1937, Judge Cobb wrote a letter of protest, 
stating that in 1923 he was made Vice-Dean and full 
professor, and claiming that he was entitled to hold 
his position during good behavior.* (Findings V, VI, 
VIII, IX, X and XI, R. 29, 30, 31.) 

On April 12,1938, at a meeting of the Board of Trus¬ 
tees, the Committee on the School of Law recommended 
that Judge Cobb be reappointed for one year, “the 
appointment to expire automatically June 30, 1939,” 
whereupon: 

“Upon motion, it was voted that Judge Cobb be 
not reappointed and that his services terminate 
as of June 30, 1938, with an explanation to Judge 
Cobb that because of his action in appearing be¬ 
fore a Congressional Committee in opposition to 
University Appropriations his services are ter¬ 
minated.” 

Thereafter Judge Cobb continued to teach until June 
30, 1938, and has not thereafter been employed by 
Howard University. (Finding XII, R. 31, 32.) 

# This appears to have been his first formal protest to the annual ap¬ 
pointments that he had received since 1931. 
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On this state of facts it is clear that on April 12, 

1938, Judge Cobb was a professor of Howard Univer¬ 
sity, whose employment “expired automatically June 
30, 1938.’’ Thus the resolution of the Board of Trus¬ 
tees of April 12, 1938, that Judge Cobb be not reap¬ 
pointed for the ensuing year did not affect the exist¬ 
ing contract 'with Judge Cobb, which was about to ex¬ 
pire by its own terms. The result of the resolution of 
June 30,1938, was merely that Howard University did 
not offer Judge Cobb a new contract for the year 1938- 

1939. 

In its conclusions of law the Court below’ found that 
the relationship between the plaintiff and the Univer¬ 
sity w’as as follows: 

* 

“The employment of the plaintiff by Howard 
University expired June 30, 1938. The plaintiff 
has no existing contractual relationship w’ith How¬ 
ard University. 

“The plaintiff w’as originally employed to teach 
for one vear, and thereafter his tenure w’as from 
year to year. 

“By his letter of July 14, 1931, plaintiff ex¬ 
pressly accepted reappointment on an annual 
basis, so that if anv doubt had existed at that time 
as to the status of the plaintiff it w’as removed by 
such letter.” (Conclusions of Law I, II, III, R. 
33.) 

It is submitted that these conclusions are correct, 
and that they completely dispose of the case. 
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III. Judge Cobb’s Contractual Rights Were Not Af¬ 
fected by the Tenure Policy of the University. 

On April 28, 1933, the Board of Trustees of Howard 
University for the first time adopted a policy concern¬ 
ing tenure, which stated in part: 

“That the following principles governing the 
tenure of all employees of Howard University be 
adopted by the Board of Trustees for its own 
guidance in making appointments, and for the in¬ 
formation of those who may seek employment in 
the University, or who may enter its service in 
any capacity * * *. 

“(9) A professor who has served the univer¬ 
sity as instructor, assistant professor, or asso¬ 
ciate professor,* will be appointed without term 
and hold his position until he reaches the age of 
retirement, unless his position or department shall 
sooner be abolished in which case there will be an 
equitable adjustment of retirement claims.” 
(Finding VII, R. 29.) 

The Court below construed this policy as follows: 

“The policy of tenure adopted by the Board of 
Trustees of defendant University April 28, 1933, 
was intended to indicate generally what the trus¬ 
tees would probably do. It was not binding on the 
Trustees, and the Trustees retained the right to 
make such appointments to the faculty as they saw 
fit in individual cases. The successive appoint¬ 
ments of the plaintiff after April 28, 1933, were 

*It is an interesting fact that Judge Cobb does not come within this 
language, since he has never served as instructor, assistant professor or 
associate professor. He was a lecturer, and then became a professor, 
first by courtesy of his colleagues, and later by recognition of his title 
contained in the successive appointments of the Board of Trustees. 
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on an annual basis as stated in the resolutions of 
the Board of Trustees set forth in the findings of 
fact. ,, (Conclusion IV, R. 33.) 

The charter of Howard University contained in its 
Act of Incorporation provided in part: 

“That the Board of Trustees shall have the 
power to remove any professor or tutor, or other 
officers connected with the institution, when, in 
their judgment, the interests of the University 
shall require it.” 

There have been a number of decisions to the effect 
that such a provision in the charter of a school pre¬ 
cludes its Board of Trustees from entering into a con¬ 
tract which will prevent them from terminating the 
employment of a member of the faculty. State ex rel. 
TIunsicker v. Board of Regents, 209 Wis. 83, 244 N. W. 
61S (1932); Devol v. Board of Regents , 6 Ariz. 259, 56 
Pac. 737 (1899); Queen v. Governors of Darlington 
School, 6 Q. B. 6S2, 115 Eng. Rep. 259 (1844). It is 
reasonable to assume that the Board of Trustees had 
in mind that they could not bind their successors not 
to remove members of the faculty when they declared 
that the statement of tenure policy was merely, 

“adopted by the Board of Trustees for its own 
guidance in making appointments and for the in¬ 
formation of those who may seek employment in 
the university * * 

In view of the principles enunciated in the cases 
above cited, the express provision of the Act of In- 
1 corporation that the Board of Trustees should have 
the power to remove any professor or tutor, and the 
very general terms of the declaration of tenure policy, 
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it is submitted that the appointment of a professor 
“without term”, as indicated in the tenure policy, 
merely expressed an intention of permanency, but did 
not result in a contract between such professor and 
the University whereby the professor might retain his 
position until he reached the age of retirement. 

Certainly the promulgation of the tenure policy in 
the language quoted did not require the University to 
follow the declared policy in all its future appoint¬ 
ments. The essential point in the case is that Judge 
Cobb was not appointed “without term”. The tenure 
policy was adopted April 28,1933. At that time Judge 
Cobb had just been reappointed as professor of law 
for the year 1933-1934, his appointment to “expire au¬ 
tomatically on June 30, 1934”. Each appointment 
that he received after that date was for one year, the 
resolution in each case repeating that his appointment 
was to expire automatically at the conclusion of the 
year for which he was appointed.* 

If Judge Cobb had been appointed as a professor 
“without term,” he might have argued that there was 
at least some moral obligation that he be allowed to 
“hold his position until he reached the age of retire¬ 
ment,” as provided in the tenure policy for professors 
appointed “without term.” But since he was ex¬ 
pressly appointed in each instance for one year only, 
it is hard to see how he can seriously contend that he 
can take advantage of provisions which apply to those 
appointed “without term.” 

•Probably the fact that Judge Cobb was only a part-time professor 
had something to do with his being appointed from year to year rather 
than “without term”. The Record shows that a number of part-time 
professors were appointed from year to year, and that at least one full¬ 
time professor was so appointed. (R. 62, 63, 64.) 
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IV. If There Had Been a Contract Beyond June 30, 
1938, as Contended by the Plaintiff, there was Suf¬ 
ficient Cause for Termination. 

The plaintiff appeared before a Congressional Com¬ 
mittee* to attack the President of Howard University, 
and to oppose an appropriation for the University on 
the ground that President Johnson would use the ap¬ 
propriation “to build up” himself. Judge Cobb’s 
statement was thus directed to the financial detriment 
of the University which employed him, and to the dis¬ 
ruption of confidence in the administration of the Uni¬ 
versity. 

If the plaintiff had been appointed a professor 
“without term” (which he was not), he would then 
have been subject to the following provisions of the 
tenure policy: 

“12. The Board reserves the right of summary 
dismissal, regardless of tenure, in cases of moral 
delinquency, or other personal conduct incompati¬ 
ble with the welfare of the University, and where 
the facts are admitted, or not open to serious dis¬ 
pute. 

“13. The Board may remove, for cause, any ad¬ 
ministrative officer, or officer of instruction, in the 
University, of any class and regardless of tenure. 
If the facts are not admitted, or are in dispute, 
the accused will be given reasonable notice and an 
opportunity to be heard before a committee of 
the Board.” 

Applying these provisions we note that: 

1. It was “personal conduct incompatible with the 

*Therc is no evidence that the plaintiff appeared in response to 
process. He “received a message that Senator Glass’ office had tele¬ 
phoned for plaintiff to be there’’. (R. 49) Plaintiff’s counsel call this 
a “telephone summons” or a “summons”. Appellant’s brief, pp. 5, 
22, 24, 25. 
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welfare of the University” to attempt to deprive the 
University of an appropriation of $3,000, and publicly 
to attack the motives of the President of the Univer¬ 
sity. 

2. The “facts” were “admitted”. 

3. The facts were “not open to serious dispute.” 

4. There was “cause” for removal. 

On this state of facts the lower court entered the 
following conclusions of law: 

“If there had been a contract, as contended by 
plaintiff, requiring the defendant University to re¬ 
move the plaintiff only for cause in the manner in¬ 
dicated in Paragraphs 12 and 13 of the tenure 
policy, the admitted action of the plaintiff in op¬ 
posing an item in the appropriation for the Uni¬ 
versity and in accusing the president of the Uni¬ 
versity of bad faith was an act of disloyalty w T hich 
would have justified his dismissal under such a 
contract. ’’ 

“Whether or not the conduct of the plaintiff 
justified his dismissal, it clearly constituted a 
‘cause’ for which the Board of Trustees might 
have removed the plaintiff even if the tenure 
policy had constituted a contract with the plain¬ 
tiff. The action of the Trustees was not arbitrary 
or capricious, and the Court would not attempt to 
substitute its judgment for that of the Board of 
Trustees. As the fact of the plaintiff’s testimony 
was a matter of public record, admitted and not 
open to dispute, there would have been no neces¬ 
sity for giving the plaintiff a hearing on the 
charges even if the action of the Board of Trus¬ 
tees had been a dismissal pursuant to the terms of 
Paragraphs 12 and 13 of the tenure policy.” (Con¬ 
clusions V and VI, R. 33, 34) 
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It is respectfully urged that these conclusions are 
correct, and that this Court should not overthrow the 
action of the Trustees of Howard University made in 
apparent good faith in a case where there was no dis¬ 
pute as to the facts and where there was at least rea¬ 
sonable ground for the decision. 

Of course, it is not necessary to decide this point, as 
Judge Cobb’s employment ended by its own terms on 
June 30, 193S. There was no discharge, dismissal, or 
removal of Judge Cobb. The Board of Trustees merely 
voted not to offer employment to Judge Cobb for the 
vear 1938-1939. 


V. This is Not a Case for Mandatory Injunction. 

There are innumerable decisions where courts of 
equity have declined to grant injunctive relief to pre¬ 
vent the discharge of employees. Thus the broad state¬ 
ment is made in Pomeroy’s Equity Jurisprudence 
Fourth Edition page 3991: 

14 It is held that an employee cannot restrain his 
employer from discharging him.” 

The courts seem to consider that the employment is 
a personal relationship the continuance of which they 
will not control. For example, in Boyer v. Western 
Union Telegraph Co ., 124 Fed. 246, 249 (C. C. Mo. 
1903) the Court said: 

“It would be intolerable if a man could be com¬ 
pelled by a court of equity to serve another 
against his will, or if a man could be compelled to 
retain in his employ one he does not want; courts 
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of equity exercise no such power and grant no 
such relief.” 

In discussing the right of railroad employees to 
strike, Mr. Justice Harlan stated in Arthur v. Oakes, 
63 Fed. 310, 318 (C. C. A. 7th 1894): 

“The right of an employee engaged to perform 
personal service to quit that service rests upon 
the same basis as the right of his employer to 
discharge him from further personal service. If 
the quitting in the one case or the discharging in 
the other is in violation of the contract between 
the parties, the one injured by the breach has his 
action for damages; and a court of equity will not, 
indirectly or negatively, by means of an injunc¬ 
tion restraining the violation of the contract, com¬ 
pel the affirmative performance from day to day 
or the affirmative acceptance of merely personal 
services. Relief of that character has always been 
regarded as impracticable.” 

In Mosshamer v. Wabash R. Co., 221 Mich. 407, 191 
N. W. 210, 211 (1922), the Court said: 

“But it is not the function of the courts to say 
to the employer by mandatory injunction, You 
must employ A and discharge B. If A has a con¬ 
tract with the employer which is breached, the 
court of law is always open to him to recover the 
damages occasioned him by its breach, but a court 
of equity may not by mandatory injunction thus 
interfere with the running of the employer’s busi¬ 
ness.” 

In Miller v. Warner, 42 App. Div. 208, 59 N. Y. Supp. 
956, 957 (1899) the Court said: 

“I am unable to find any authority, case or text- 
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book holding or asserting that a mere employe may 
maintain an equitable action against his employer 
to restrain him from discharging his employe be¬ 
fore the expiration of his term of service, or that 
an employer may maintain such an action to re¬ 
strain the employe from quitting service before 
the expiration of the term of his employment, un¬ 
less a conspiracy is alleged.” 

Other authorities to the same effect are: 

Hewitt v. Magic City Furniture <& Mfg. Co., 214 
Ala. 265, 107 So. 745 (1926). 

School District v. Carson, 9 Colo. App. 6 (1896). 

Ledford v. Chicago, M., St. P. <& P. R. Co., 298 
111. App. 298, 18 N. E. (2d) 568, 572 (1939). 

Schwier v. Zitike, 136 Ind. 210, 36 N. E. 30 
(1894). 

People ex rel. Kelsey v. New York Postgraduate 
Medical School, 29 App. Div. 244, 51 N. Y. 
Supp. 420 (1898). 

Greer v. Austin, 40 Okla. 113, 136 Pac. 590 
(1913). 

Restatement, Contracts, sec. 379. 

Williston on Contracts, sec. 1423 A (2d ed. 
193S). 

The impracticability of granting the relief asked 
was apparent to the Court below, and the following con¬ 
clusion of law was entered: 

“Specific performance of a personal service con¬ 
tract of the kind alleged will not be decreed. The 
Court will not compel the continuance of the close 
personal relationship involved in the employment 
of a professor wdio is to use his intellect in devel¬ 
oping the intellects of the students of the defen¬ 
dant University. Nor will the Court order that 
the plaintiff be allowred to teach certain subjects, 
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certain hours each week, at a certain salary, when 
the details of the alleged contract of employment 
have been changed in those respects on numerous 
occasions.” (Conclusion VII, R. 33) 


Conclusion. 

It is therefore urged that the judgment of the Dis¬ 
trict Court be affirmed. 


Respectfully submitted, 


Spencer Gordon, 

Fontaine C. Bradley, 

Wm. DuBose Sheldon, 
Attorneys for Howard University, 
Appellee. 
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APPENDIX. 

Oral opinion of Mr. Justice O’Donoghue delivered at 
the conclusion of the hearing. (R. 71-73) 

The Court (O’Donoghue, J.): The Court finds, as 
a matter of fact, that the testimony in this case has not 
established any contract on the part of the plaintiff and 
the defendant University whereby the plaintiff was em¬ 
ployed as an instructor or teacher for life or during 
good behavior or for an indefinite tenure. 

The Court further finds, as a matter of fact, that 
even in 1931 the plaintiff himself admitted that em¬ 
ployment was by the year. His letter states it ex¬ 
pressly. He is a lawyer of no mean ability, and he ac¬ 
cepted the employment by the year. Even if he had in¬ 
definite employment before that time, he freely agreed 
to another kind of employment. 

The Court further holds that a policy of a univer¬ 
sity, whether it be oral or in waiting or in the form of 
a resolution, even though it had been the oral custom 
or oral policy of this university in 1916, on down to 
1933, is not binding on the university; it does not be¬ 
come a part of the terms of any contract the university 
may have entered into; but it means that, generally 
speaking, that is viiat they will probably do. But the 
right is reserved to make contracts as it may see fit 
with any individual. 

Now*, it is not necessary for the Court to pass upon it, 
but the charter of this concern would indicate that it is 
doubtful w’hether this corporation has the right to bind 
itself by entering into a contract for life tenure with 
professors. Because thereby they wrould be depriving 
themselves of the power that the Articles of Incorpora¬ 
tion say they have and should exercise when necessary. 
But that is not necessary to a decision of this case. 

The Court further holds that the evidence in the 
case, these letters written year after year, clearly show 
that the university regarded the plaintiff in the case 
as employed by the year. His salary wras changed 
during some of those years. The plaintiff in the case 
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lectured each year, with a change of subjects, and ac¬ 
cepted a change of salaries in accordance with these 
letters. 

We find that no objection is raised in this case, in 
writing, until about the time when evidently some 
trouble w’as brewing—1937 or 1938. There has been 
no evidence introduced here concerning this corpora¬ 
tion, either in the minutes of the Board of Trustees or 
in the minutes of the Executive Committee or in the 
minutes of the law school faculty or the executive com¬ 
mittee of the law school faculty, whereby they ever 
agreed to employ Judge Cobb as a professor for in¬ 
definite tenure or for tenure for life or for tenure dur¬ 
ing good behavior. 

The Court holds, therefore, that this university did 
not enter into any such contract and is not bound by 
any such contract. 

That being the ease, the tenure was from year to 
year. It was terminable at the end of the year 1937-38, 
by the terms of the contract, and was so terminated on 
the 30th of June, 1938. 

Now, with that view of the Court, it would not be 
necessary to go further. But the Court of Appeals 
might like to see the findings all the way through the 
case. The Court will hold, further, that for a profes¬ 
sor of a university to appear before Congress, when 
the question is the appropriation of some money for 
that university, ostensibly at the request and with the 
consent and with the approval and desire of the Board 
of Trustees of the university, to go there and oppose 
that appropriation, shows an action that is not loyal 
to the university. And also in that same statement to 
oppose his superior, the president of the university, and 
to charge that superior with, in effect, misconduct and 
with being dishonest, in seeking that appropriation for 
one purpose, ostensibly, when intending to use it for 
another purpose, would show lack of loyalty not only 
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' to the university but to the head of the university. 

At all events, the Board of Trustees considered that 
matter; they exercised their judgment; and those are 
the words used in the Articles of Incorporation. They 
exercised their judgment that that constituted cause 
for removal, and they made a finding to that effect. If 
that finding was not capricious, not arbitrary, then that 
judgment should stand and this Court should not un¬ 
dertake to pass upon whether it would weigh those 
matters in the same way that the Board of Trustees 
did. 

I find, then, as a matter of law, that this contract was 
one, first of all, that this Court could not enforce in a 
bill for specific performance, and it could not, under 
a mandatory injunction, undertake to enforce it. The 
contract has been changed many times from 1916 down 
"to/5931, 1982, 1933, 1934. It is not of the nature that 
permits ’of specific performance: Personal services, 
involving the use of one’s intellect in serving students 
of the university that is interested in the development 
of the intellects of those students. 

The contract, according to the statement of counsel, 
would be binding on the university to continue a cer¬ 
tain person to teach a certain subject a certain number 
of days each week, and for a certain salary. 

Accordingly, the Court finds that the contract is not 
that which the plaintiff contends was entered into; 
that it was not enforcible; that the university was 
within its rights in terminating the contract that it had 
with the plaintiff on the 30th of June, 1938; and that it 
was likewise within its rights in finding that, aside 
from that, it had cause, from the facts of the dispute, 
for removing the plaintiff from his position as teacher 
on the 30th of June, 1938. 

Counsel for the defendant may prepare a draft of 
findings of fact and conclusions of law and submit it to 
counsel on the other side, and likewise a proper judg¬ 
ment to be entered. 










